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port.' " It is said that whilst it may be difficult to say that the 
waters of the Chesapeake bay between the capes constitute a 
boundary, still it is possible to so conclude. We observe concern- 
ing this contention that it does not appear to have been raised in 
the courts below. It is accompanied with no suggestion that the 
state of Maryland has ever attempted to regulate pilotage between 
the capes of Virginia, to which the Virginia statute relates, or that 
any Maryland pilot offered his services. The proposition, there- 
fore, rests upon a series of mere conjectures, which we cannot be 
called upon to investigate or decide. Judgment affirmed. 

NOTE.— The case of Barden v. Thompson, 101 Va. 635, 44 S. E. 755, was 
reported in 9 Va. Law Reg. 395. 

In a note, 10 Va. Law Reg. 833, we adverted to the case of Olsen v. Smith, 25 
Sup. Ct 52, and showed that that case was decisive of the points raised in the 
case at bar. 

An attempt was made at the last session of Congress to induce Congress to 
make general laws governing the whole pilotage system, but by strenuous efforts 
on the part of the state pilots, this was defeated. "We have reason to believe 
that the attack will be renewed at the next session. 
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Vessels which, though engaged in interstate commerce, are employed in such 
commerce wholly within the limits of a state, are subject to taxation in that 
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Stat. sees. 4141, 4311, U. S. Comp. Stat. 1901, pp. 2808 and 2959, at a port 
outside the limits of the state. 
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In error to the Supreme Court of Appeals of the state of Vir- 
ginia to review a judgement affirming, on appeal, a finding of the 
state corporation commission declaring taxable, under the laws of 
the state, certain vessels belonging to a foreign corporation, regis- 
tered or enrolled at a port outside the limits of the state, and em- 
ployed in interstate commerce wholly within the limits of the state. 

Affirmed. 
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See same case below, 102 Va. 576, 102 Am. St. Eep. 855, 46 
N. E. 783. 

Statement of Mr. Justice Beewee: 

On March 17, 1904, the Supreme Court of Appeals of the state of 
Virginia, in a matter appealed from a finding of the state corpora- 
tion commission, entered the following findings and order: 

"That the Old Dominion Steamship Company was a nonresident 
corporation, having been incorporated by the senate and house of 
representatives of the state of Delaware; that it was then and had 
been for many years theretofore engaged in the transportation of 
passengers and freight on the Atlantic ocean and communicating 
navigable waters, between the city of New York, in the state of 
New York, and Norfolk, and certain other ports within the state 
of Virginia. That said steamship company, in the prosecution 
of its said transportation business, owned and operated the vessel 
property above named; that these vessels, with the exception of 
the tug Germinia, whose movements and use will be hereinafter 
stated, visited various ports or points within the state of Virginia, 
for the purpose of receiving freight and passengers, for which 
they issued bills of lading and tickets to points outside the state 
of Virginia; that, owing to the shallow waters where these vessels 
plied, it was impossible in most instances for the larger ocean- 
going steamers of the company to be used ; that in consequence the 
vessels above enumerated were used to receive the freight and pas- 
sengers as aforesaid, giving the shipper of freight a bill of lading 
for the same, destined to New York and other points outside of 
Virginia, and the passenger a ticket to his destination, and thus 
transported such freight and passengers to deeper water at Norfolk 
and Old Point Comfort, where, upon such bills of lading and tickets, 
the passengers and freight were transferred to one of the larger 
ocean-going vessels of the steamship company, and so the ultimate 
destination, namely, New York, and elsewhere outside of Virginia, 
was reached; that any other business transacted by the above named 
vessels was incidental in character and comparatively insignificant 
in. amount; that the said vessels were built and designed for inter- 
state traffic especially, and were adjuncts to or branches of the 
main line of the Old Dominion Steamship Company between New 
York and Norfolk; that each and all of the said vessels were regu- 
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larly enrolled, under the United States laws, outside of the state of 
Virginia, with the name and port of such enrollment painted on 
the stern of each of them; that the said vessels, though regularly 
enrolled and licensed for coastwise trade, were then used on old 
established routes upon navigable waters within Virginia, as fol- 
lows, to wit : 

"First. The steamer Hampton Eoads, between Fort Monroe 
and Hampton and Norfolk. 

"Second. The steamer Mobjack, between points in Mathews 
and Gloucester counties and Norfolk. 

"Third. The steamers Luray and Accomac, between Smithfield 
and Norfolk. 

"Fourth. The steamer Virginia Dare, between Suffolk and 
Norfolk. 

"Fifth. The steamers Berkeley and Brandon, between Rich- 
mond and Norfolk; and 

"The steamers Berkeley and Brandon ply between Richmond 
and Norfolk. These two steamers were completed in the year 
1901, or early in 1902, one of them having been constructed at the 
William R. Trigg- shipyard in the city of Richmond, and the other 
outside of the. state of Virginia. Early in the year 1902 they were 
placed upon the line between Norfolk and Richmond, one steamer 
leaving Richmond each evening and arriving in Norfolk each 
morning, thus giving a night trip every night each way between 
Richmond and Norfolk. At the time these steamers were placed 
upon this route, and since that time, the Old Dominion Steamship 
Company has, by public advertisement, called attention to the fact 
that these two steamers were especially fitted in the matter of state- 
100m accommodations for carrying passengers between Richmond 
and Norfolk, and the said two steamers have since that time been 
advertising for the carriage of passengers and freight on their 
route between Richmond and Norfolk, and have been regularly 
carrying freight and passengers between the said two points in 
Virginia as well as taking on freight and passengers for further 
transportation on their ocean steamers at Norfolk. The Old 
Dominion Steamship Company applied, under the revenue laws 
of the state of Virginia, for a license to sell liquor at retail on each 
of these steamers, and on July 1st, 1902, there was granted, through 
the commissioner of the revenue of the city of Richmond, a license 
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to the Old Dominion Steamship Company for the sale of liquor 
at retail on each of these steamers, said licenses to expire on April 
30th, 1903. On or about the same time the said steamship com- 
pany complied with the revenue laws of the United States, and 
paid the necessary revenue tax through the custom house at the city 
of Richmond for the purpose of selling liquor at retail on each of 
these steamers. In the spring of 1903 the said steamship company, 
in order to obtain licenses to sell liquor at retail on each of these 
steamers, applied for the same in the city of Richmond, and com- 
plied with the requirements of section 143 of the new revenue law, 
approved April ICth, 1903, and so obtained licenses for the year 
1903-1904 to sell liquor at retail on each of these steamers on their 
route between the cities of Richmond and Norfolk, and likewise, 
on or about the same time, complied with the revenue laws of the 
United States in the matter of selling liquor at retail on each of 
the said steamers on said route. 

"Sixth. The steam tug Germania, which was used in the harbor 
of Norfolk and Hampton Roads for the purpose of docking the 
large ocean-going steamers of the Old Dominion Steamship Com- 
pany, and the transferring from different points in those waters 
freight from connecting lines destined to points outside of Vir- 
ginia. 

"And the court, having maturely considered said transcript of 
the record of the finding aforesaid and the arguments of counsel, 
is of opinion that the legal situs of the vessels and barges assesed 
for taxation by the finding of the state corporation commission 
is, for that purpose, within the jurisdiction of the state of Virginia, 
and that said property is amenable to the tax imposed thereon, — 
notwithstanding the fact that said vessels and barges are owned 
by a nonresident corporation, that they may have been enrolled 
under the act of Congress at some port outside the state of Vir- 
ginia, and that they are engaged, in part, in interstate commerce, 
— and doth so decide and declare. Therefore it seems to the 
court here that the finding of the state corporation commission 
appealed from is without error, and said finding is approved and 
affirmed. It is further considered by the court that the appellee 
recover against the appleant thirty dollars damages and its costs 
by it about its defense expended upon this appeal." 

To review this order the Old Dominion Steamship Company 
sued out this writ of error. 
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Mr. William H. White for plaintiff in error. 
Mr. William A. Anderson for defendant in error. 

Mr. Justice Brewer delivered the opinion of the court : 

The facts being settled, the only question is one of law. Can 
Virginia legally subject these vessels to state taxation? The 
general rule is that tangible personal property is subject to taxation 
by the state in which it is, no matter where the domicle of the 
owner may be. This rule is not affected by the fact that the prop- 
erty is employed in interstate transportation.' Pullman's Palace 
Car Co. v. Pennsylvania, 141 TJ. S. 18, 35 L. ed. 613, 3 Inters. Com- 
Bep. 595, 11 Sup. Ct. Eep. 876, in which Mr. Justice Gray, speak- 
ing for the court, said (p. 23, L. ed. p. 616, Inters. Com. Eep. p. 
599, Sup. Ct. Eep. p. 878 : 

"It is equally well settled that there is nothing in the Constitu- 
tion or laws of the United States which prevents a state from 
taxing personal property, employed in interstate or foreign com- 
merce, like other personal property within its jurisdiction." 

See also Cleveland, C. C. & St. L. R. Co. v. Backus, 154 TJ. S. 
439-445, 38 L. ed. 1041, 1046, 4 Inters'. Com. Eep. 677, 14 Sup. 
Ct. Eep. 1122 ; Western TJ. Teleg. Co. v. Taggart, 163 TJ. S. 1-14, 
41 L. ed. 49-54, 16 Sup. Ct. Eep. 1054. 

This is true as to water as well as to land transportation. In 
Gloucester Ferry Co. v. Pennsylvania, 114 TJ. S. 196, 217, 29 L. 
ed. 158, 166, 1 Inters. Com. Eep. 382, 390, 5 Sup. Ct. Eep. 826. 
835, Mr. Justice Field, in delivering the opinion of the court, after 
referring to certain impositions upon interstate commerce, added: 

"Freedom from such impositions does not, of course, imply exemp- 
tion from reasonable charges, as compensation for the carriage of 
persons, in the way of tolls or fares, or from the ordinary taxation 
to which other property is subjected, any more than like freedom 
of transportation on land implies such exemption." 

See also Passenger Cases, 7 How. 283, 12 L. ed.. 702, in which 
Mr. Justice McLean said (p. 402, L. ed. p. 752) : 

"A state cannot regulate foreign commerce, but it may do many 
things which more or less affect it. It may tax a ship or other 
vessel used in commerce, the same as other property owned by its 
citizens." 

The same doctrine is laid down in the same case by Mr. Chief 
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Justice Taney (p. 479, L. ed. p. 784). See also Wheeling, P. & 
C. Transp. Co. v. Wheeling, 99 U. S. 273, 25 L. ed. 412. That 
the service in which these vessels were engaged formed one link in 
a line of continuous interstate commerce may affect the state's 
power of regulation, but not its power of taxation. True, they 
were not engaged in an independent service, as the cabs in New 
York ex rel. Pennsylvania R. Co. v. Knight, 192 U. S. 21, 48 L. 
ed. 325, 24 Sup. Ct. Eep. 202, but, being wholly within the state, 
that was their actual situs. And, as appears from the authorities 
referred to, the fact that they were engaged in interstate com- 
merce does not impair the state's authority to impose taxes upon 
them as property. Indeed, it is not contended that these vessels, 
although engaged in interstate commerce, are not subject to state 
taxation, the contention being that they are taxable only at the port 
at which they are enrolled. In support of this contention the two 
principal cases relied upon are Hays v. Pacific Mail S. S. Co,, 17 
How. 596, 15 L. ed. 254, and Morgan v. Parham, 16 Wall. 471, 21 
L. ed. 303. 

Registry and enrollment are prescribed by Eev. Stat, sections 
4141 and 4311, U. S. Comp. Stat. 1901, pp. 2808 and 2959, for 
vessels of the United States engaged in foreign and domestic com- 
merce. Section 4141 reads : 

"Sec. 4141. Every vessel, except as is hereinafter provided, 
shall be registered by the collector of that collection district which 
includes the port to which such vessel shall belong at the time of 
her registry; which port shall be deemed to be that at or nearest 
to which the owner, if there be but one, or, if more than one, the 
husband or acting and managing owner of such vessel, usually 
resides." 

By sections 4131 and 4311 (U. S. Comp. Stat. 1901, pp. 2803 
and 2959) vessels registered or enrolled are declared to be deemed 
vessels of the United States. As stated by Chancellor Kent, in his 
Commentaries, vol. 3, p. *139: 

"The object of the registry acts is to encourage our own trade, 
navigation, and shipbuilding, by granting peculiar or exclusive 
privileges of trade to the flag of the United States, and by pro- 
hibiting the communication of those immunities to the shipping 
and mariners of other countries. These provisions are well calcu- 
lated to prevent the commission of fraud upon individuals, as well 
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as to advance the national policy. The registry of all vessels at 
the custom house, and the memorandums of the transfers, add 
great security to title, and bring the existing state of our naviga- 
tion and marine under the view of the general government. By 
these regulations the title can be effectually traced back to its 
origin." 

This object does not require, and there is no suggestion in the 
statutes, that vessels registered or enrolled are exempt from the 
ordinary rules respecting taxation of personal property. It is true 
by sec. 4141 there is created what may be called the home port of 
the vessel, an artificial situs, which may control the place of tax- 
ation in the absence of an actual situs elsewhere, and to that extent 
only do the two cases referred to go. 

In Hays v. Pacific Mail S. S. Co. 17 How. 596, 15 L. ed. 254, 
ocean steamers owned and registered in New York, and regularly 
plying between Panama and San Francisco and ports in Oregon, 
remaining in San Francisco no longer than was necessary to land 
and receive passengers and cargo and in Benicia only for repairs 
and supplies, were held not subject to taxation by the state of 
California. In the course of the opinion, by Mr. Justice Nelson, 
it was said (p. 599, L. ed. p. 255) : 

"We are satisfied that the state of California had no jurisdiction 
over these vessels for the purpose of taxation; they were not prop- 
erly abiding within its limits so as to become incorporated with the 
other personal property of the state; they were there but tempo- 
rarily, engaged in lawful trade and commerce, with their situs at 
the home port, where the vessels belonged, and where the owners 
were liable to be taxed for the capital invested, and where the taxes 
had been paid." 

Clearly the ruling was that these steamers had acquired no 
actual situs within the state of California ; that occasionally touch- 
ing at ports in the state did not make them incorporated with the 
other personal property of the state. Hence, having no situs in 
California, they were not subject to taxation there, but were sub- 
ject to state taxation at the artificial situs established by their 
registry. 

In Morgan v. Parham, 16 Wall. 471, 21 L. ed. 303, it appeared 
that a steamship was registered in New York, under the ownership 
of the plaintiff; that she was employed as a coasting steamer be- 
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tween Mobile and New Orleans; that she was regularly enrolled as 
a coaster in Mobile by her master, and received a license as a coast- 
ing vessel for that and subsequent years. It was held that she was 
not subject to taxation by the state of Alabama. Mr. Justice 
Hunt, in delivering the opinion of the court, said (pp. 474, 476, 
L. ed. p. 304) : 

"The fact that the vessel was physieally within the limits of the 
city of Mobile, at the time the tax was levied, does not decide the 
question. Thus, if a traveler on that day had been passing through 
that city in his private carriage, or an emigrant with hie worldly 
goods on a wagon, it is not contended that the property of either 
of these persons would be subject to taxation, as property within 
the city. It is conceded by the respective counsel that it would 
not have been. 

"On the other hand this vessel although a vehicle of commerce, 
was not exempt from taxation on that score. A steamboat, or a 
post coach, engaged in a local business within a state, may be sub- 
ject to local taxation, although it carry the mail of the United 
States. The commerce between the states may not be interfered 
with by taxation or other interruption, but its instruments and 
vehicles may be. . . . It is the opinion of the court that the 
state of Alabama had no jurisdiction over this vessel for the pur- 
pose of taxati6n, for the reason that it had not become incorporated 
into the personal property of that state, <but was there temporarily 
only." 

In other words, here, as in the prior case, there was no actual 
situs of the vessel. She had not become commingled with the gen- 
eral property of the state, and was therefore subject to taxation at 
the artificial situs — the port of her registry. 

In Wheeling, P. & C. Transp. Co. v. Wheeling, 99 U. S. 273, 25 
L. ed. 412, Mr. Justice Clifford concludes his discussion with this 
statement (p. 285, L. ed. p. 416) : 

"From which it follows, as a necessary consequence, that the 
enrolment of a ship or vessel does not exempt the owner of the same 
from taxation for his interest in the ship or vessel as property, upon 
a valuation of the same, as in the case of other personal property." 

Of course, if the enrolment does not exempt vessels from tax- 
ation as other personal property, the place of enrolment, whether 
within or without the state in which the property is actually situa- 
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ted, is immaterial, for other like property is taxable at its actual 
situs. 

So far as the state authorities are concerned, reference may be 
made to Lott v. Mobile Trade Co. 43 Ala. 578 ; National Dredging 
Co. v. State, 99 Ala. 462, 12 So. 720; Northwestern Lumber Co. 
v. Chehalis County, 25 Wash. 95, 54 L. R. A. 212, 87 Am. St. Rep. 
747, 64 Fac. 909. 

Our conclusion is that where vessels, though engaged in inter- 
state commerce, are employed in such commerce wholly within the 
limits of a state, they are subject to taxation in that state, although 
they may have been registered or enrolled at a port outside its 
limits. The conclusion, therefore, reached by the Court of Ap- 
peals of Virginia was right, and its judgment is affirmed. 

NOTE — We reported this case as it was decided by the Supreme Court of Ap- 
peals of Virginia in 10 Va. Law Beg. 141, and m a note, p. 144, indicated the 
contentions of the appellant and doctrines upon which those contentions would 
probably be denied. 

This decision gives to the state sources of great revenue which ought to have 
been hers for a long time, but which required a Constitutional Convention and a 
Corporation Commission to unearth. 



